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United States Court of Appeals for the 
District of Columbia 

i 

— 

| 

No. 6386. 

Nannie Counselman, Executrix of the Estate of Catherine 
M. Counselman, Deceased, Appellant,j 

vs. j 

Rufus F. Pitzer. 


a Supreme Court of the District of Columbia. 

At Law. No. 84051. • j 

Nannie Counselman, Executrix of the Estate of Catherine 
M. Counselman, Deceased, Plaintiff, | 

vs. 

Rufus F. Pitzf.r, Defendant. 

United States of America, j 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abpve-entitled 
cause, to wit: 

1 Declaration in Detinue. j 

Filed May 26, 1934. 

In the Supreme Court of the District of Columbia. 

Law. No. 84051. j 

Nannie Counselman, Executrix of the Estate of Katherine 

M. Counselman, Deceased, Plaintiff! 

I 

vs. 

Rufus F. Pitzer, Defendant. 

The plaintiff, Nannie Counselman, the duly appointed and 
qualified executrix of the Estate of Katherine jM. Counsel- 


I 
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man, deceased, sues the defendant, Rufus F. Pitzer, for 
unjustly detaining- from the plaintiff goods, chattels and 
personal property, to wit: four notes each in the amount of 
$500.00, ideiitiffed as numbers 5, G, 7 and 8 of 10, dated 
Julv 27, 1928, executed, made and delivered bv Martin II. 
Brav to the order of II. Marvin Herndon at the Park Sav- 
ings Bank, Washington, D. C., payable three years after 
date with interest at 6% per annum at the Park Savings 
Bank, Washington, D. C., the said notes being secured by 
deed of trust on Lot 111, Square 2981, improved by premises 
known as 805 Quintana Place N. W., Washington, D. C. 


The plaintiff avers that on, to wit, September 7, 1928, 
the deceased Katherine M. Counselman purchased from the 
Park Savings Bank, Washington, D. C., a corporate insti¬ 
tution doing business in the District of Columbia, the afore¬ 
mentioned notes and deposited the said notes for collection 
at the aforesaid Park Savings Bank. The plaintiff avers 
that on, to wit, July 27, 1931, the said notes became due 
and payable and that on, to wit, July 27, 1931, the said 
notes sued upon herein were purported to be extended for a 
period of three years from July 27, 1931, by certain instru¬ 
ments! commonly called extension slips, attached to 
2 the aforesaid notes. The plaintiff avers that at the 
time of the purported extension the said instruments 
were signed 1 by the maker, Martin H. Bray, but were not 
signed and the said extension was not consented to by the 
holder of the notes, namely, Katherine M. Counselman, 
now deceased. The plaintiff avers that the Park Savings 
Bank aforesaid had the custody and possession of the said 
notes sued upon herein but that the exclusive title lo and 
ownership of the said notes was in Katherine M. Counsel- 
man, since deceased. 


The plaintiff is informed and believes and therefore avers 
that on, to wit, June 7, 1932, the said Park Savings Bank 
aforesaid, acting through its officers, agents, servants and 
employees, purported to sell to the defendant herein the 
notes sued upon herein, which at that time were non-negofi- 
able, and the said defendant accepted from the aforesaid 
Park Savings Bank overdue and unpaid notes which did 
not belong to the Park Savings Bank aforesaid and in 
which the said Park Savings Bank aforesaid had no title 
or ownership or authority to negotiate. 
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The plaintiff further avers that she has requested the 
defendant to deliver to her the said chattels and fhe defend¬ 
ant has hitherto wholly refused and still refuses so to do, 

* * 

and unjustly detains the same from the plaintiff! 

Wherefore, the plaintiff requests this Court |to direct a 
return of the said chattels or their value and damages for 
their detention. 

JAMES F. REILLY, 
Attorney for Plaintiff. 

3 Plea. 

Filed July 6, 1934. j 

# # * * * * j # 

Comes now the defendant, by his attorney, and for a 
plea to the Declaration tiled herein states as follows: 

Defendant denies that he unjustly detains from the plain¬ 
tiff the goods and chattels as alleged in said [Declaration 
and states he has no information sufficient to fqrm a belief 
that the said Katherine M. Counselman purchased on Sep¬ 
tember 7, 1928 the promissory notes as alleged in said 
Declaration and can therefore neither admit nbr deny the 
same, but if the same be deemed relevant deriiands strict 
proof thereof. 

Defendant admits he has in his possession the four (4) 
Five Hundred Dollars ($500.00) notes dated July 27, 1928, 
identified as numbers 5,6, 7 and 8 of 10, executed, made and 
delivered bv Martin H. Bray to the order of H. Marvin 
Herndon at The Park Savings Bank and secured bv Deed 
of Trust on the land and premises as in said Declaration 
alleged and admits that they became due and payable on 
July 27, 1931, but denies they were not renewed for a 
further period; defendant states, however, th|at. it is im¬ 
material whether or not the said notes were overdue at the 
time of her purchase; defendant further admits that on 
June 7, 1932, he purchased from The Park Savings Bank, 
who had their custody and control and possession, the four 
(4) Five Hundred Dollar ($500.00) notes dated July 27, 
1928 as described in said Declaration and avers the fact to 
be that at the time of his purchase said notes were not en¬ 
dorsed to or made payable to the said Katherine M. Coun¬ 
selman and denies that said notes contained any name, 
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mark or indication that the exclusive title to and ownership 
of said notes was in the said Katherine M. Counsclman; 
defendant further avers that at the time of his pur- 

4 chase of said notes they were endorsed in blank bv 
the payee therein, the said H. Marvin Herndon, and 

that he had no knowledge of any claim or ownership by 
Katherine M. Counselman or of anv other infirmities, and 
that said notes did not contain or bear any mark, name or 
indication that The Park Savings Bank did not have the 
right to sell and negotiate the same; defendant also denies 
that said notes contained an endorsement or other indica¬ 
tion that they were placed with The Park Savings Bank 
for collection, as at the time of his purchase they were 
endorsed in blank; he further denies that at the time of his 
purchase the said notes were non-negotiable and that The 
Park Savings Bank did not have the right to negotiate the 
same. 

Defendant further denies each and everv other allegation 
set forth in said Declaration. 

' AUBREY ST. C. AY A RD WELL, 

Attorney for Defendant. 

Service of a copy of the foregoing is acknowledged this 
5th dav of July, 1934. 

JAMES F. REILLY, 
Attorney for Plaintiff. 

Joinder of Issue. 

Filed August 2,1934. 

Comes now the plaintiff in the above-entitled cause and 
files this her joinder of issue to the plea filed by the defend¬ 
ant herein. 

JAMES F. REILLY, 
Attorney for Plaintiff. 

Note of Issue. 

James F. Reilly, counsel for the plaintiff. 

5 Aubrey St. C. AVardwell, counsel for the defend¬ 
ant. 

The last pleading filed herein August 2nd, 1934. 

JAMES F. REILLY, 
Attorney for Plaintiff. 
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Notice of Trial . j 

The Clerk will please calendar the above-entitled cause 
for trial. 

JAMES F. REIjLLY, 

A11 onicy fo r| Plaint iff. 

i 

i 

Supreme Court of the District of Columbia. 

Thursday, Octobei IS, 1934. 

i 

Session resumed pursuant to adjournment, ijlon. Peyton 
Gordon, Justice, presiding. 




* 


Come now the parties here by by their respective attor¬ 
neys of record and a jury of good and lawful persons of this 
district, to-wit: Ellis Handleman, J. Albert Mejars, Charles 
F. Duvall, James B. Smith, Otto H. Fischerj Charles C. 
Caperton, Mrs. May DeW Eby, Ralph D. Barefoot, Eugene 
E. Roberts, Milton L. Goldsmith, William L. Greenstreet 
and John H. Simms, who are duly sworn to well and truly 
try the issue herein joined and after this caus<Jj is heard in 
part the jury is respited until tomorrow mojming at ten 
o’clock. 

Friday, October 19, 1934. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 






* 


* 


* 
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Come again the parties hereto, in manner jis aforesaid, 
and the same jury that was respited yesterday and 
after this cause is further heard in paijt the jury is 
again respited until Tuesday morning at ten o’clock. 

! 

Supreme Court of the District of Coluijnbia. 

i 

i 

Tuesday, October 23, 1934. 


Session resumed pursuant to adjournment, 
Gordon, Justice, presiding. 


Hon. Peyton 


* 


* 


# 




Come again the parties hereto, in manner jas aforesaid, 
and the same jury that was respited yesterday and after 
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this cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendant, by the 
direction of the Court. 

Whereupon, the right to file a motion for a new trial is 
expressly waived in open Court and it is agreed that judg¬ 
ment mav now be entered on this verdict. 

Wherefore, it is considered that plaintiff take nothing 
by this action that defendant go hence without day, be for 
nothing held and recover of plaintiff his costs of defense to 

be taxed bv the clerk and have execution thereof. 

«/ 

From the foregoing judgment the plaintiff by her at¬ 
torney of record, in open Court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

7 Memorandum. 

October 25, 1934.—$50 deposit in lieu of bond on appeal. 


Assignment of Errors. 
Filed November 3, 1934. 


Comes now the plaintiff, Nannie Counselman, Executrix 
of the Estate of Katherine M. Counselman, deceased, by 
her attorney, and assigns as error committed by the trial 
court during the hearing of this cause the following: 

1. The Court erred in directing the jury to return a ver¬ 
dict for the defendant. 

2. The Court erred in refusing to direct the jury to re¬ 
turn a verdict for the plaintiff. 

3. The Court erred in ruling that the evidence of the 
defendant was sufficient to extend the maturity date of the 
notes sued upon herein. 

4. The Court erred in ruling the evidence sufficient to 
sustain the motion of the defendant to direct the jury to 
return a verdict in favor of the defendant. 

JAMES F. REILLY, 
Attorney for Plaintiff. 
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i 

! 

Service of the aforegoing assignment of errorjs is hereby 
acknowledged this 31st dav of October, 1934. 

AUBREY ST. C. WARDWEfLL, 

Attorney for Defendant, 

i 

i 

Memorandum. 

November 5, 1934.—Proposed Bill of Exceptions filed. 


Supreme Court of the District of Columbia. 


Friday, November ilG, 1934. 

Session resumed pursuant to adjournment, Hjon. Peyton 
Gordon, Justice, presiding. 

i 

* * * * * * ! * 

I 

i 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by her attorney 
submits to the Court her Bill of Exceptions taken at the 
trial of this cause and prays that the same be j signed and 
made of record, nunc pro tunc, which is hereby Accordingly 
done. I 

Designation of Record. 

\ 

Filed November 3, 1934. 

# * * # * # 1 * 


Comes now Nannie Counselman, Executrix of the Estate 
of Katherine M. Counselman, deceased, appellant in the 
above-entitled cause, by her attorney, and having perfected 
an appeal to the United States Court of Appeals for the 
District of Columbia in the above cause, respectfully re¬ 
quests the Clerk of this Court to prepare for and make 
part of the transcript of record in this cause the following 
papers and proceedings: j 

1. Declaration. 

2. Plea. | 

3. Joinder of issue, notice of trial and not^ of issue. 

4. Minute entries. 

5. Verdict of the jury. 

6. Judgment of the Court. 
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7. Notation of appeal in open Court. 

8. Bill of exceptions. 

9. Assignment of errors. 

9 10. This designation of record. 

JAMES F. REILLY, 
Attorney for Plaintiff . 

Service of copy of the aforegoing designation of record 
acknowledged this 31st dav of October, 1934. 

AUBREY ST. C. WARDWELL, 

Attorney for Defendant . 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

1, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 9, both inclusive, to be a true and correct 
transcript of the record according to directions of counsel 
herein filed, copy of which is made part of this transcript, 
in cause Noi 84051 at Law, wherein Nannie Counselman, 
Executrix of the Estate of Katherine M. Counselman, de¬ 
ceased, is Plaintiff and Rufus F. Pitzer is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 24th day of December, 1934. 

[Seal Supreme Court of the District of Columbia.] 

i FRANK E. CUNNINGHAM, 

Clerk. 
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31 Filed Nov. 5, 1934. 

In the Supreme Court of the District of Coljumbia. 

; I 

At Law. j 

No. 84,051. 

Nannie Counselman, Executrix of the Estate of Katherine 
M. Counselman, Deceased, Plaintiff, 

vs. 

Rufus F. Pitzer, Defendant. i 

i 

Bill of Exceptions. ! 


Be it remembered that this cause came on Ijor trial on 
Thursday, October 18, 1934, before Mr. Justice! Gordon in 
the Circuit Division Number One of the Supreme Court of 
the District of Columbia. The plaintiff was Represented 
by James F. Reilly. The defendant was represented by 
Aubrey St. Clair Wardwell. The jury was duly impaneled 
and sworn to try the issues herein and the hereinafter re¬ 
cited proceedings and evidence given as follows: 

On September 7, 1928, Katherine Counselman, now de¬ 
ceased, purchased certain notes hereinafter described, and 
left them with the Park Savings Bank for collection, as in¬ 
dicated bv Plaintiff’s Exhibit “B”: i 


“Park Savings Bank, 
Washington, D. C. 


Miss Kathrvne Counselman, 
3467 14th St., N. W., 
Washington, D. C. 


i 

September 


1928. 


My Dear Miss Counselman : j 

We acknowledge receipt of your check $402$, and have 
sold to you first trust notes nos. 3 to 10 of 10> being par¬ 
ticipation in first trust loan of $5000, that we made Martin 
H. Bray, secured on lot 111, in square 2981, being property 
805 Quintana St. N. W., dated July 27th, 1928, due July 27, 
1931, interest 6% per annum payable semi-annbally. 
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12 “The bank holds all necesssary papers in the case 
such as deed of trust, certificate of title, fire in¬ 
surance policy, etc., subject to your perusal at any time. 

Verv trulv vours, 

(Signed) ' * BENEDICT McNEILL, 

BMcN :H. Assistant Cashier. 

“We acknowledge receipt of the above described notes 
for collection and credit savings account Ivathryne Counsel- 
man, if5495. 

(Signed) BENEDICT McNEILL, 

Assist an t Cash ie r .’’ 


The notes dated July 27, 1928, were made by Martin H. 
Bray, payable three years after date at the Park Savings 
Bank to the order of H. Marvin Herndon. Benedict M. 
McNeill, who, having been called as a witness by the plain¬ 
tiff, testified' that he was Assistant Cashier of the Park 
Savings Bank on September 7, 1928. The notes were pur¬ 
chased by Katherine Counselman on that date and he 
handled the transaction for the bank. The witness testified 
that the indorsement of the payee, namely, H. Marvin 
Herndon, was entered on the instrument without recourse, 
and no indorsee was named, or entered on the instrument 
at that time. 

The plaintiff’s testate placed no signature on the instru¬ 
ments and thev contained no evidence whatsoever of her 
title to or ownership thereof. Further testimony was in¬ 
troduced by other witnesses to indicate that the interest 
on the notes was credited to the account of Katherine Coun¬ 


selman at the Park Savings Bank from the first semi-annual 
due date after the purchase thereof, namely, January 28, 
1929, to and including January 28,1933. The Park Savings 
Bank closed by Presidential proclamation on the 4th of 
March, 1933, and did not thereafter reopen. Katherine 
Counselman died March 12, 1933, and the plaintiff 
13 qualified as executrix. 

The notes sued upon were numbered 5, G, 7 and S of 
a series of 10 notes of the following description: 


“$500.00. Washington, D. C., July 27, 1928. 

Three years after date, I promise to pay to the order of 
II. Marvin Herndon Five hundred Dollars, for value re¬ 
ceived, with interest at six per centum per annum until 
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paid, payable semi-annually. Each instalment bf interest 
to bear interest after maturity, if not then paid, at the rate 
aforesaid. 

Payable at the Park Savings Bank, Washington, D. C. 

(Signed) MARTIN H|. BRAY. 

No. 5 of 10. I 

This is to certify that this is one of the promissory notes 
described in a certain deed of trust of even datfe herewith, 
to the Trustees named in the margin hereof, axid noted in 
Certificate No. 173462 issued by these Companies: The Dis¬ 
trict Title Ins. Co., The Lawyers Title Ins. Co., The Wash¬ 
ington Title Ins. Co. 

By W. M. HALLAM, 

Vice-President. 

Registry No. —. 

i 

Retain this note after payment until release is obtained. 

The District Title Insurance Company, The Lawyers 
Title Insurance Company, The Washington Title Insurance 
Company. Secured by deed of trust to Thomas Somerville 
and Joseph W. Cox, Trustees, on Lot 111 in Square 2981. 


Reverse side: 

Pay to the order of R. 
(Signed) 


Date. 


Jan. 29, 1929. 
Jul. 27, 1929. 
Jan. 27, 1930. 
Jul. 28, 1930. 
Jul. 27, 1931. 
Jan. 27, 1932. 
Jul. 28, 1932. 
Jan. 28, 1933. 


F. Pitzer, without recourse to me. 
H. MARVIN HERNDON. 


Payments. 


Int. Pd. 
Int. Pd. 
Int. Pd. 
Int. Pd. 
Int. Pd. 
Int. Pd. 
Int. Pd. 
Int. Pd. 
Int. Pd. 


to Jan. 27, 1928. 
to Jul. 27, 19l29. 
to Jan. 27, 1930. 
to Jul. 27, 1930. 
to Jul. 27, 1931. 
to Jan. 27, 1932. 
to Jul. 27, 1^32. 
to Jan. 27, 1933. 
to Jan. 27, 1934.” 


Extension slip attached 


“Note No. —, made July 27, 1928, by Martin H. Bray, 
secured by deed of trust on Lot 111, Square or Block 2981, 
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payable three years after date with interest at the rate of 
six per cent per annum. 

The time of payment of this note is hereby extended for 
a period of 3 years to July 27, 1934, with interest at the 
annual rate of six per cent, payable semi-annually. 

In consideration of this extension of time of payment, I 
hereby renew and assume the note, and agree to pay the 
principal and the interest now stipulated without demand, 
notice or protest. Said note and the deed of trust securing 
same are to remain otherwise unimpaired and in full force 
and effect. 

(Signed) MARTIN H. BRAY, 

i 1233 Madison St, N. IF., 

i Present Owner of Property. 

For and in consideration of the assumption of the within 
note and the guarantee of payment of principal and in¬ 
terest, the extension above set forth is herebv agreed to. 

Holder of the Noted 9 


It is agreed that all the notes are similar to the above. 


The witness Amanda Counselman testified that from 
November 2, 1932, until the date of her death Katherine 
Counselman was verv ill at home and transacted no busi¬ 


ness of anv kind whatsoever. 

On, to wit, June 7, 1932, the defendant Rufus Pitzer 
purchased from the Park Savings Bank the notes sued upon 
herein. The bank sold the instruments to Pitzer without 
the knowledge or consent of Miss Counselman and no con¬ 
sideration was paid to her therefor. 

15 Thereafter, interest on the said notes was received 
by the defendant Rufus Pitzer from the Park Sav¬ 
ings Bank. 

It was stipulated that the plaintiff demanded the return 
of the notes from the defendant. 

Thereupon the plaintiff rested. 


For the defense it was admitted by the plaintiff that the 
defendant purchased the notes from the Park Savings Bank 
for value, i. e., two thousand ($2,000.00) dollars, on, to wit, 
June 7, 1932, as indicated by Defendant’s Exhibit 1: 
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i 

“7 June, 1932. 

I 

Park Savings Bank, 

I 

Washington, D. C. j 

Mr. R. F. Pitzer, 

1422 Decatur St. N. W., 

Washington, D. C. 

My dear Mr. Pitzer : ! 

Your account today was credited with $32.10} being the 
amount of the Staden interest to May 27. 

In place of the $2,000 in Staden notes, we are [ today sell¬ 
ing you first mortgage notes, aggregating $2,006, made by 
Martin H. Bray, dated July 27, 1928, renewed jto July 27, 
1934, interest 6% per annum, payable semi-annually (Jan¬ 
uary 27 and July 27), secured on Lot 111, Square 2981, be¬ 
ing premises 805 Quintana PL, 1ST. W. 

These notes are participation in first mortgage real estate 
loan of $4,500, made by this bank on the above described 
property. All the necessary papers in the ca^e are held 
by the bank. 

On July 27, the next interest period, the bank will credit 
vour account with interest from May 27 to July 27, Mav 27 
being the date of the payment of the Staden nc^tes and in¬ 
terest. 

The next time you are in the bank you may secure these 
notes from our Note Department. 

Very truly yours, 

(Signed) ‘ ‘ ROBERT S. STtJNZ, 

Vice president. 

RSS:MR.” j 

• j 

16 At the time of purchase the defendant Pitzer in¬ 
serted his name, “R. F. Pitzer,’’ as indorsee imme¬ 
diately above the words “Without recourse to ine.” 

The defendant testified he did not notice the extension 
slips were not signed by the holder, and after demand had 
been made upon him for return of the notes on, to wit, May 
1,1933, he signed the extension slips. 

The witness Martin H. Bray, the maker of the notes, tes¬ 
tified that at the time of the maturity of the original obli¬ 
gation, to wit, July 27, 1931, he went to the Park Savings 
Bank and saw one Robert Stunz, the Vice President thereof, 
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and made an oral application to have the loan renewed. 
He signed the extension slips as maker of the notes. In 
answer to his oral request for an extension the bank wrote 
to him by letter dated August 22, 1931, as follows: 

“Mr. Martin H. Bray 

1233 Madison Street, 

Washington, D. C. 

My dear Mr. Bray: 

Recently you requested an extension of first trust loan 
on property 805 Quintana Place, northwest, in the amount 
of $5,000. 

Our appraisal committee granted an extension of $4,500. 
We are enclosing herewith duly canceled note No. 1, for 
$500, and beg to advise that there will be the following 
expenses in connection with renewal of $4,500: 


Appraisal fee . $6.00 

Commission, 1% . 45.00 

Tax certificate . 1.00 

Insurance premium . 28.13 


$80.13 

Kindly let us have vour check covering the above men- 
tioned expense not later than September 1. 

Very trulv vours, 

(Signed) ' ' H. MARVIN HERNDON, 

Assistant Cashier.” 

17 Bray paid the aforesaid charges to the bank. 

The defendant testified that he had no knowledge 
or information that the Park Savings Bank did not have 
the right to sell them and the interest on the notes was 
paid by the Park Savings Bank to the defendant from the 
time of the purchase on June 7, 1932, to January 28, 1933, 
and the interest was paid thereafter by Bray, the maker, 
to the defendant Pitzer. 

On cross-examination the defendant Pitzer testified that 
he read the extension slips and the particular part thereof 
signed by the maker, Martin H. Bray. He also noticed that 
part of the extension slip to be signed by the holder but 
did not notice that it had not been extended. 
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I 

Thereupon both sides rested and the defendant requested 
the Court to direct the jury to return a verdibt in favor 
of the defendant on the grounds that the defendant was a 
holder in due course in that he took the notes before ma¬ 
turity for value and without notice of anv defect or in- 
» * 

tirmity therein and was therefore entitled to possession of 
the notes. 

The plaintiff moved for a directed verdict fob the plain¬ 
tiff upon the theory that the defendant was nbt a holder 
in due course in that the notes were negotiated after ma¬ 
turity, there had been no valid extension of the notes and 
they were not complete and regular on the face and that 
the purchaser took no better title than his iransferrer, 
namely, the Park Savings Bank, which had no title to the 
instruments. 

After due consideration the Court directed a verdict for 
the defendant, to which ruling the plaintiff noted an excep¬ 
tion, and pursuant to such direction the jury returned a 
verdict for the defendant, to which verdict the plaintiff 
noted an exception. 

Whereupon the Court, without objection of counsel for 
plaintiff, entered judgment for defendant on said verdict 
forthwith and plaintiff noted an appeal to the United 
States Court of Appeals for the District of Colombia. 

18 The foregoing is the substance of all tlje testimony 
bearing upon the exceptions herein reserved on be¬ 
half of the plaintiff. | 

Thereupon, after all of the said exceptions were duly 
entered upon the minutes of the Court before the considera¬ 
tion of its verdict by the jury, and became matters of rec¬ 
ord, in order to make the same a part of the record herein, 
which is hereby ordered, so that the plaintiff may have her 
case reviewed upon appeal, the plaintiff by her attorney 
moves the Court to sign and seal this her bill of exceptions, 
to have the same force and effect as if each and everv one 
of said exceptions had been separately signed and sealed, 
which motion is granted by the Court, and thereupon the 
plaintiff tenders this her lull of exceptions hnd requests 
the Court to sign and seal the same, which is! accordingly 
done nunc pro tunc, this 16th dav of Nov., i934. 

PEYTON GORDON, 

Justice . 
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NANNIE COUNSELMAN VS. R. F. PITZER. 


To Aubrey St. Clair Ward well, 

Woodward Building, 

Attorney for Defendant. 

Sir: 

Please take notice that the above bill of exceptions will 
be presented to the Court for signature on the 5th day of 
November, A. D. 1934. 

JAMES F. REILLY, 
Attorney for Plaintiff. 


No objection to the within recited bill of exceptions. 

AUBREY ST. C. WARDWELL, 

Attorney for Defendant. 

James F. Reilly, 937 Investment Bldg., Washington, 
D. C., Attorney for Plaintiff. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6386. Nannie Counselman, Executrix of the estate of 
Katherine M. Counselman, Deceased, Appellant, vs. Rufus 
F. Pitzer. United States Court of Appeals for the District 
of Columbia. Filed Dec. 26, 1934. Henry W. Hodges, 
Clerk. 
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tHmteb States Court of llpptate 

FOR THE DISTRICT OF COLUMBIA. 


No. 6386. 


Nannie Counselman, Executrix of the Estate of 
Katherine M. Counselman, Deceased, 

Appellant , 


vs. 


Rufus F. Pitzer, Appellee. 


BRIEF FOR APPELLANT. 


Reynolds Robertson, 
Of Counsel. 


James F. Reilly, 
Investment Bldg., 
Washington, D. C., 
Attorney for Appellant. 


Pekss or Bybox S. Adams. Washington, D. 0. 





IN THE 


Slntteb States Court of Appeals; 

! 

FOE THE DISTRICT OF COLUMBIA. 

I 

I 

No. 6386. j 

i 

— 

I 

i 

Nannie Counselman, Executrix of th^ Estate of 
Kathekine M. Counselman, Deceased, 

Appellant, 

vs. I 

j 

Rufus F. Pitzer, Appellee. \ 

BRIEF FOR APPELLANT}. 

I 


THE FACTS. 

Suit was instituted in the Supreme Cojirt of the Dis¬ 
trict of Columbia by appellant against ippellee to re¬ 
cover four $500 notes (totalling $2,000j and accrued 
interest (R. 1-2). The testimony disclosed that on, to 
wit, September 7, 1928, Miss Katherine Counselman, 
appellant’s testatrix, purchased from the Park Sav¬ 
ings Bank certain notes identified as numbers 3 to 10 
of 10 of a first trust loan. The notes (were left with 
the bank for collection (R. 9-10). The ncites w’ere made 
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by Martin H. Bray, dated July 27, 1928, and were pay¬ 
able three years after date (R. 10, 11). The evidence 
indicated that from January 28, 1929, down to and 
including January 28, 1933, the interest on these obli¬ 
gations was credited to the account of Katherine Coun- 
selman {R. 10). She did not endorse the notes for col¬ 
lection, but by letter dated September 7, 1928, the bank 
acknowledged receipt of the notes for collection (R. 
10 ). 

The witness McNeil testified (R. 10) that at the time 
the notes were sold bv the bank to Miss Counselman 
they were endorsed in blank by the payee thereon, 
namelv, H. Marvin Herndon. Immediately above 
Herndon’s signature were the words, 4 ‘Without re¬ 
course to me”. The Park Savings Bank had the cus¬ 
tody and the possession of the notes at maturity. 

The witness Martin Brav, who was the maker of the 
notes, testified that at maturity, on, to wit, July 27, 
1931, he went to the Park Savings Bank and made an 
oral application to have the loan renewed (R. 14). At 
that time he signed the extension slips as the maker of 
the notes. In answer to his request for an extension 
the bank wrote to him by letter dated August 22, 1931, 
as follows (R. 14): 

“Mr. Martin H. Bray, 

1233 Madison Street, 

Washington, D. C. 

My dear Mr. Bray: 

Recently you requested an extension of first 
trust loan on property 805 Quintana Place, north¬ 
west, in the amount of $5,000. 

Our appraisal committee granted an extension 
of $4,500. 

We are enclosing herewith duly canceled note, 
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No. 1, for $500, and beg to advise that tjhere will 
be the following expenses in connection with re¬ 
newal of $4,500: 


Appraisal fee. $6.00 j 

Commission, 1%. 45.00 

Tax certificate. 1.00 

Insurance premium. 28.13 


$80.13 ! 

i 

I 

Kindly let us have your check covering the 
above mentioned expense not later thaij Septem¬ 
ber 1. 

Very truly yours, 

(Signed) H. Marvin Herndon, 
Assistant (\ashier 

Appellant invites the attention of the Cojirt to the 
fact that the letter does not disclose for what period of 
time the notes were extended. On, to wit, Juhe 7, 1932, 
or almost eleven months after the maturity of the orig¬ 
inal obligation, the appellee, Rufus Pitzer, purchased 
for value from the Park Savings Bank the ljiotes sued 
upon herein (R. 12), which were numbered o, 6, 7 and 
8 of 10. Thereafter, and continuously to date, the in¬ 
terest on the said notes was received by tlije appellee 
(R. 14). At the time of the purchase of the notes by 
appellee, the extension slips which purported to renew 
the original obligation were signed by the maker only 
(R. 12). Each extension slip provided: 

“For and in consideration of the assumption of 
the within note and the guarantee of payment of 
principal and interest the extension above set forth 
is hereby agreed to. ’ ’ (R. 12) 
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Immediately below this provision was a line for sig¬ 
nature, and immediately below the signature line were 
the words, “Holder of the note”. 

Be it remembered that no signature consenting* to 
the extension appeared thereon from the time of the 
purchase of the notes on July 7, 1932, by the appellee 
herein, until appellant demanded the return thereof in 
May, 1933 (R. 14). Appellant concedes that Pitzer 
paid value for the notes (R. 12). Appellee testified 
that he did not notice that the notes had not been ex¬ 
tended (R. 13). The Park Savings Bank sold the notes 
to the appellee without the knowledge or consent of 
Katherine Counselman and no consideration was paid 
to her therefor (R. 12). 

Appellant maintains that the appellee purchased in¬ 
struments not complete and regular on their face and 
after maturity. Appellee was not a holder in due 
course and consequently took no better title than his 
transferrer had. 

ARGUMENT. 

POINT I. 

The Appellee was not a Holder in due Course. 

The appellant contends that there was not an exten¬ 
sion of the original obligation, so that when the notes 
were purchased by the appellee he was not a holder in 
due course. 

Section 1356 of the D. C. Code (1924) defines a 
holder in due course as one who has taken the instru¬ 
ment under the following conditions: 

First: That it is complete and regular upon its face. 

Second: That he became the holder of it before it 
was over due y and without notice that it had been prc- 
viouslv dishonored, if such was the fact. 



Third: That he took it in good faith and for value. 

Fourth: That at the time it was negotiated to him' 
he had no notice of any infirmity in the instrument or 
defect in the title of the person negotiating it. 

It is submitted that the appellee did not! take the 
notes consistent with the first and second of the afore¬ 
going requisites, and therefore is not a holder in due 
course. The instruments sued upon herein were not 
complete and regular upon their face. Tim original 
notes were overdue. An examination of the extension 
slips indicates, first, that they were not signed or con¬ 
sented to by both parties and for that reason, alone, 


were not complete and regular upon their fface. The 
instruments failed to meet the second requisite of Sec¬ 
tion 1356 of the Code. They were negotiated!to the ap¬ 
pellee after maturity. It is conceded by appellant that 
the third and fourth paragraphs of Section 1356 of the 
Code were met. Appellee must comply wit^i all or he 
is not a holder in due course. Section 1363 of the Code 
provides: 

“WHAT PRESUMPTION WHEN TRANS¬ 


FEREE’S TITLE SHOWN DEFECTIVE.— 
Every holder is deemed prima facie to l|)o a holder 
in due course; but when it is shown that the title 


of any person who has negotiated the instrument 
was defective, the burden is on the holder to prove 
that he or some person under whom he claims ac¬ 
quired the title as a holder in due course. But the 
last-mentioned rule does not apply in favor of a 
party who became bound on the instrument prior 
to the acquisition of such defective title.” 

The Court must first inquire whether theife has been 
a valid extension. Bearing in mind that the maker of 
the notes, Martin H. Bray, orally requested an exten- 
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sion and that lie signed the extension slips purporting 
to continue the original obligations in force for a 
period of three years, we must next determine whether 
the holder did so. No testimony was introduced to the 
effect that Katherine Counselman, the deceased, or 
any one for her consented to the extension. We again 
invite the Court’s attention to the letter of the Park 
Savings Bank to Mr. Bray, as set forth in the record 
at page 14. The language there used is, “Our ap¬ 
praisal committee granted an extension of $4,500”. 
Nothing therein will indicate to the Court the time of 
extension. It comes squarely within the prohibition 
of the law as announced in 8 Corpus Juris, Section 628, 
page 426, wherein it is said: 

“The elements of certainty, mutuality and con- 
sideration are necessary to constitute a valid 
agreement for an extension of time. It is essen¬ 
tial that an agreement for an extension of time 
shall constitute a valid and binding contract be¬ 
tween the holder and the other party, precluding 
him from enforcing payment.” 

Again, on page 427 of the same section, it is said: 

“There is no valid extension unless the payee 
actually makes an extension”. 

In Clark v. Reed , 12 App. D. C. 352, this Court said: 

“The second question in the case is, whether the 
endorsers were discharged from liability by the 
alleged action of the plaintiff in granting an ex¬ 
tension of time to the maker of the notes. We find 
no sufficient proof, or offer of proof in the record 
to show any agreement between the plaintiff and 
the maker of the notes for an extension of time. 
The testimony simply shows a request by the 


maker for an extension for two years, an4 a prop¬ 
osition by the plaintiff for an extension [for three 
years. It does not appear either that thje request 
of the maker was granted, or that the proposition 
of the holder of the note was accepted. | 

In other words, it does not appear j that the 
minds of the parties ever met, or that they ever 
came to any agreement. It may be that, in the en¬ 
dorsement made by the plaintiff upon the letter 
of the maker of the notes, in which he tasked for 
an extension of two years, she intende4 to write 
the word two, and not the word three, ap'd thereby 
to accede to the request of the writer. [But there 
is no proof whatever to that effect ; ar|d if such 
were the purpose it might have been shofvvn by the 
plaintiff herself when on the stand as 4 witness, 
or by Hurst, the maker of the note. But there was 
no attempt to show anything of the kinjl; and we 
are compelled to take the endorsement on the let¬ 
ter precisely as it reads and according to its legal 
meaning in the words in which it is 4 x P resse d; 
that is, as a declination by the plaintiff of an ex¬ 
tension of the note for two years, and a^ a counter 
proposition by her to extend it for three years. 
Now, this counter proposition amounts tfo nothing, 
unless it is shown to have been accepted by the 
maker of the notes; and there is neither proof nor 
offer of proof of any such acceptance 4ther than 
such as is sought to be inferred by the payment of 
interest by the maker of the notes aftef their ma¬ 
turity. But the value of this inference ij destroyed 
by the fact that such payment of interest was no 
more than the maker of the notes was liable for in 
any event, with or without an extension; and we 
are no more justified in assuming that tl\e payment 
was made under an extension of the not^s than un¬ 
der a mere forbearance to sue.” (Italics ours) 

In the case of Brunson v. State Bank (Civ. App. 

Texas 1915), 175 S. W. 438, the Court said:[ 
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“A finding of extension of time of payment of a 
note is not authorized bv mere evidence that the 
maker requested the payee bank for an extension, 
and that it promised it would make one, no terms 
of extension being mentioned, and nothing further 
being done. ’ ’ 

In Merchants Loan & Trust Company v. Welter, 205 
Ill. 647, 68 N. E. 1082, it was held that the pledgee of 
a note fraudulently put into circulation has the burden 
of proving that he took the paper in good faith, for 
value, before maturitv and in the usual course of busi- 
ness. 

The Court also announced that an extension agree¬ 
ment signed onlv bv the maker of a note secured bv a 

'w' « «/ « 

trust deed does not extend the time of payment so as 

to protect the pledgee who took the note and trust 

deed after maturitv as collateral securitv for the trus- 

* •/ 

tees’ debt. 

Hide and Leather National Bank v. Alexander, 184 
Ill. 416, 56 N. E. 809, was a suit for damages for the 
conversion of a $10,000 note. The note, made by one 
Schmidt and wife, dated June 15, 1892, payable five 
years after date, was secured by deed of trust on real 
estate. The note was endorsed in blank bv the maker, 
who had possession. Shortly before its maturity on 
June 15, 1897, the note was taken to be renewed. It 
was extended three vears bv the maker. The agree- 
ment to extend was not signed by the owner of the 
note. In speaking of the extension the court said: 

“The extension agreement offered in evidence 
and referred to in this proposition, when taken by 
itself, was invalid. It was signed only by Schmidt, 
the maker of the note. He was not authorized to 
postpone the day of payment of his note but an 
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agreement for such extension could only', be made 
by both parties. * * * Aside from the [fact that 
the agreement could not rest partly in writing and 
be in part verbal, it was not to be fully performed 
within one year and it could not be verbal on the 
part of the owner of the note.” (Italics Jmrs) 

The Court held the extension invalid. 

The only language in the letter of the baiik to Mr. 
Bray, the maker of the note, was that “our appraisal 
committee granted an extension of $4,500”. | No men¬ 
tion is made of the interest to be paid; where it is to 
be paid or the time of extension. The extension slip 
alone proclaims the intention of the parties. An exam¬ 
ination thereof discloses it to be totallv bafe of any 
agreement thereto bv the then holder of the note. Ap- 
pellant maintains that the notes were overduel and were 
not complete and regular upon their face, an(i that the 
defendant was not a holder in due course \Vithin the 
provisions of Section 1356 of the Code. 

The bank was neither the holder nor the owner of 
the notes. Thev were owned bv Katherine Ml Counsel- 
man and were deposited at the bank for collection only. 
The bank had no authority to transfer the nbtes to the 
defendant herein. Title to them was vested in 
Katherine Counselman. Appellant established that 
the transferrer’s title was defective. Section 1363 of 
the Code provides that every holder of a note! is deemed 
prima facie to be a holder in due course, but that when 
it is shown that the title of any person who has nego¬ 
tiated the instrument was defective, the buirden is on 
the holder to prove that he, or some person under whom 
he claims, acquired the title as a holder in ciue course. 

Apropos of this section of the Code, the bourt’s at¬ 
tention is invited to the testimony of the appellee here- 
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in (R. 14)^ that lie did not notice the notes had not 
been extended. 

The notes were overdue and not complete and reg¬ 
ular on their face. It was incumbent upon the appellee 
to examine the instruments. He took at his peril and 
subject to the right of the appellant ’s testatrix. 

In the case of Tses metis v. Sint or Bank (Ct. Civ. 
App. of Texas, 1931), 35 S. W. (2d) 451, the Court 
said: 


“An agreement for an extension must be for a 
definite time as to the whole obligation and not be 
left, any part thereof, to surmise and conjecture. 
It must mutually bind both parties; the creditor to 
forbear the collection of the whole debt for the 
stated time and the debtor to continue to pay in¬ 
terest to such time. If by the terms of the agree¬ 
ment it should only bind the creditor to forbear, 
and allow the debtor to discharge the entire debt 
at any time, the agreement is without considera¬ 
tion.’’ 

Again, in the case of Minnehaha National Bank v. 
Torrey (S. C. So. Dak. 1897), 73 N. W. 193, the Court 
said: 


“The elements of certainty, mutuality and con¬ 
sideration necessary to constitute a valid agree¬ 
ment for an extension of time are wanting.” 

In Mack v. Hendricks, 126 Oregon 400 (1928), 270 
Pac. 476, the Court again announced: 

“Element of certainty is necessary to constitute 
an agreement for an extension of time for the pay¬ 
ment of a note.” 

In re Estate of Philpott, 169 Iowa 555. The Court 
held that a note payable 
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“* * * on or before days after dNte is not 
complete and regular on its face, is not Negotiable 
and he who takes the same is not a holcter in due 
course”. 


Again, in the case of Remedial Plan v. 0\tt (Ct. of 
App. Ivy. 1923), 250 S. W. 825, it was held tljmt a note 
in which the blank after the word 4 ‘ten” in the provi- 

j m x 

sion fixing time for payment was not filled, was incom¬ 
plete and irregular on its face so that an endorser be¬ 
fore maturity was not a holder in due course;. 

4/ 

It is respectfully submitted that public policy, as 
well as certainty in the law of negotiable instruments, 
requires a purchaser to be responsible for 
pearing on the face of the instruments and 
sary legal consequences thereof. In the instant case, 
the extension slip which revivified the original obliga¬ 
tion was not complete and regular on its faee and the 
Xmrchaser, the appellee herein, was not a holder in due 
course. He took the title of the Park Savihgs Bank, 


facts ap- 
the neces- 


membered 
e than the 


the transferrer, which had no title. Be it re 
that the payment of interest was no mor 
maker was legally bound to do. The appellant’s tes¬ 
tatrix was the owner of the instruments sued upon in 
the lower Court and was entitled to the retjirn of the 
chattels. 

It is submitted that in view of these authorities the 
extension was not valid and binding upon both parties. 
It was contrary to the principle of law which requires 
the elements of certainty, mutuality and consideration 
to exist in order to constitute a valid extension. 


f 
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POINT II. 

Title of the Appellee. 

It has been repeatedly held that the rights of a pur¬ 
chaser of a negotiable instrument after maturitv de- 
pend upon the title of the person from whom the in¬ 
strument was acquired. In this instance, Pitzer pur¬ 
chased the notes from the Park Savings Bank. Title 
to and ownership of the notes was vested in Katherine 
Counselman. The appellant received no better title 
than the Park Savings Bank had. Nothing but the 
right and title of the transferrer is acquired by the 
purchaser of a past due instrument. 

The Supreme Court of the United States, in the case 
of Morgan v. United States , 113 U. S. 476, 28 L. Ed. 
1049, said: 

“Purchasers of notes or bonds past due take 
nothing but the actual right and title of the ven¬ 
dor. 9 ’ 

#**###**# 


The Court said, page 1052 (L. Ed.): 

“The title of the purchaser of overdue nego¬ 
tiable paper, such as a bill of exchange or a prom¬ 
issory note, stands on the same footing as if it 
had been dishonored by a refusal to accept or pay 
and had been put under protest. When transferred 
after it has become due , although not reduced to 
the rank of an ordinary chose in action , the legal 
title to which cannot pass by assignment or deliv¬ 
ery , it carries on its face the presumption which 
discredits it and deprives it of that immunity 
which, while the time for payment was still run¬ 
ning, was secured to it in favor of a bona fide pur¬ 
chaser for value without actual notice of any de¬ 
fect, either in the obligation or the title.” 
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Again, in the case of Anniston Loan d Truest Com¬ 
pany v. Stickney, 108 Ala. 146, 19 So. 63, 31 L. R A. 
234, the Court said: 

“It is not contemplated that negotiable paper 
shall pass current after maturity, and I whoever 
might take the note after maturity woulfcl take it 
at his own peril. ” 

The case of District National Bank v. Trimble, 46 
App. D. C. 319, was an action of replevin by Trimble 
to recover possession of five $1,000 notes. Tfhe notes 
were paid in 1910 by one of two joint owners of prop¬ 
erty encumbered by a deed of trust securing the in¬ 
debtedness. They were not stamped as cancelled and 
one joint tenant paid interest on her proportionate 
share of the indebtedness to the other joint tenant, who 
had paid the notes. The notes were deliveredj to Lewis 
Johnson & Co., for safe keeping and for receiving the 
interest thereon. Interest was paid semi-annually and 
the creditor’s account was credited. Johnson Com¬ 
pany hypotheticated the notes to the District) National 
Bank as security for a loan when they were seven 
years overdue. The Court held that the notes being 
overdue there could be no pretense of bona 0e holder, 
and said: j 

“They were deposited with Lewis Johnson & 
Company for safe-keeping merely and the receipt 
of the interest, and the bank was bound to investi¬ 
gate and inquire into their title. The transfer of 
the notes to defendant was a mere bailndent for a 
particular purpose, and it could pass! no title. 

{Foley v . Smith, 6 Wall. 492, 18 L. ed. $31. The 
sellers could pass no better title than ithey had 
themselves.” Cases cited. 
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The Court’s attention is invited to the very exten- 

9 / 

sive note set forth in 33 American Law "Reports, page 
700, wherein it is said: 


“According to one line of authorities, the pur¬ 
chased of a negotiable instrument after maturity 
gets only such title as his transferrer had; if some 
other person had legal or equitable title thereto 
such title is not divested by the sale.” 


The Annotator cites cases from the Supreme 
Court of the United States, California, Georgia, 
Iowa, Kentucky, Louisiana, Missouri, New Hamp¬ 
shire, New York, Ohio, Texas, Virginia, England 

and Canada. 


In the case of Bank of Oglethorpe v. Swindle , 155 
Ga. 69, 116 S. E. 604, 33 A. L. R. 695, the facts were 
as follows: 

On May 1, 1915, Mitchell County Bank issued to one 

9/7 7 9 / 

Pearce a certificate of deposit for $2,500. As security 
it gave two promissory notes. Pearce left the notes 
with the Mitchell Bank. On July 15,1915, the Mitchell 
Bank procured a renewal on behalf of Pearce until 
October 15, 1915, and the Mitchell Bank held them as 
depository. On October 11, 1915, the Mitchell Bank 
deposited the notes with the Hillsboro Bank to secure 
a certificate of deposit made by the Mitchell Bank to 
the Hillsboro Bank. On October 12, 1915, the Hills¬ 
boro Bank forwarded the notes to the Mitchell Bank 
for collection. Subsequently and after maturity, the 
Mitchell Bank pledged one of the notes with the Ogle¬ 
thorpe Bank to secure a debt. Question: Who has the 
title? The Bank of Hillsboro or the Bank of Ogle¬ 
thorpe? The Court said: 

“The rights of a purchaser of a negotiable in¬ 
strument after maturity have been made to turn 
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upon the question of title of the person from 
whom such note was acquired.’’ 

ft###**## 

“The general rule of the law of this state and 
of Great Britain is that no man can acquire a title 
to a chattel personal from anyone who has him¬ 
self no title to it. A contrary rule woul4 subvert 
the foundations upon which property r<jists, vio¬ 
late natural justice, and make the law tjhe agent 
for outraging the first principles of morality. If 
property found or stolen, or obtained by violence 
or fraud, could be sold, and the title in the pur¬ 
chaser be maintained against the real owjuer, then 
would the law pander to injustice and hatronize 
immorality. However innocent the purchaser un¬ 
der such circumstances may be, and howeyer great 
his loss may be, and although he is in fact the vic¬ 
tim of villainy, his title is subordinate tc\ the title 
of the true owner. He gets the title of his vendor, 
and no more, which must yield to the title of the 
owner, whenever that is established. This rule is 
of general application, and embraces allj kinds of 
personal property,—applying, generally, to notes, 
bills and other negotiable securities, as >Vell as to 
* * * stocks or horses. To this general rule there 
are a few exceptions. By the common law, and 
by the judgment of this court, negotiable instru¬ 
ments, transferable by delivery and whejn not yet 
due are an exception * * * What it is ^specially 
necessary to note is the general rule, embracing 
within its wide range bills, notes, and other nego¬ 
tiable securities, as well as all chattels^ and the 
exception, which embraces in its restrictive scope 
negotiable securities which are transferred be¬ 
fore they fall due. It could avail nothing now to 
question the equity or the morality of tljiis excep¬ 
tion * * * Bills, notes, and all other hegotiable 
securities, after they are due, are subject to the 
great property rule first announced. Th^t is, that 
he who, bona fide and for value, buys it | from one 
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having no title, acquires none. He buys with it the 
title bf his vendor, and does not get a title better 
than the rightful owner.” 

POINT III. 

Equitable Estoppel. 

In the trial Court much was said bv the defendant 
relative to the theory of estoppel. He relied upon the 
well established rule of law that where one of two inno¬ 
cent persons must suffer loss by reason of the fraud of 
a third person the loss must fall upon him whose negli¬ 
gence or misplaced confidence put it in the power of 
such person to perpetrate the fraud. The theory is not 
applicable. 

In National Safe Deposit Savings & Trust Company 
v. Hibbs, 229 U. S. 391, 57 L. ed. 1241, the Supreme 
Court of the United States announced: 

“That the loss must be sustained bv him whose 

* 

misplaced confidence has made the wrong pos¬ 
sible.” 

However, the instant case is distinguished from that 
case, in that the notes sued for herein were not at the 
time they were purchased by Mr. Pitzer complete and 
regular upon their face, nor were they negotiated to 
him before maturity. In the Hibbs Case the Court was 
dealing with shares of stock ivhicli had no definite 
maturity date. In this case, the parties were dealing 
in notes which had matured in July, 1931. The exten¬ 
sion slips purporting to extend the maturity thereof 
were not signed by the holder of the note. 

The Court’s attention is invited to the annotation in 
33 A. L. R. 704, wherein it is said: 
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“The well-settled principle that where one of 
two innocent persons must suffer loss tyy the fraud 
of a third person, the loss must faL upon him 
whose credulity or negligence or misplaced con¬ 
fidence put it in the power of such person to per¬ 
petrate the fraud, does not apply to negotiable 
instruments purchased or otherwise received after 
maturity Citing: Stanton v. Washington Co. 
(1922), 28 Ga. App. 319; 110 S. E. 9l8; Ford v. 
Phillips (1884), 83 Mo. 523; Emerson v. Crocker 
(1830), 5 X. H. 159; Osborn v. McClelland (1885), 
43 Ohio St. 2S4; also 1 X. E. 644. j 

In the case of Thomas v. Kinsey } 8 (|a. 421, the 
Court said that the doctrine of equitable estoppel rests 

“ * * * upon commercial expediency, and that 
commercial expediency does not cover securities 
past due.” 

In the case of Woodsum v. Cole (1886), |69 Cal. 142, 
10 Pac. 331, the Court held that there could be no estop¬ 
pel where the transferee is not shown to be an inno¬ 
cent purchaser of the instrument. 

In the case of Chase v. Whitmore, 68 Cal. 545, 9 Pac. 
942, the Court held that the owner of a note is not 
estopped from claiming it from a third, person to 
whom it was sold bv an attorney in whose possession 
the owner allowed the note to remain endorsed in blank 
by the payee. 

It is submitted that the case of Osborn v. McClelland , 
43 Ohio St. 284, 1 X. E. 644, is decisive of the issues, 
here involved. In that case the Court held that the 
owner of a note who had endorsed the sapne in blank 
before maturity and entrusted it to a bank for a spe¬ 
cial purpose was not estopped to claim the note as 
against one to whom the bank had transferred it after 
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maturity. The Court points out that the owner did no 
act purporting* to clothe the bank with absolute own- 
ershap after the note was due, and it further said that 
while it remained undue the bank might under the rules 
of commercial law have sold it to a bona fide purchaser 
for value and the owner would have been estopped in 
his action. 

In the case of Vermilye v. Adams Express Co., 21 
Wall. 138, 22 L. ed. 609, the Supreme Court of the 
United States held that a purchaser of United States 
bonds after maturitv took no title as against the true 
owner from whom they had been stolen. 

In the case of Bird v. Cockrem (1876), 28 La. Ann. 
70, the Court said: 

“The transferee after maturitv of a note pav- 
able to the maker’s order and endorsed by him, 
from the custodian, who never had title to the 
note, does not hold title as a gainst the true 
owner. ’ ’ 

It is conceded by appellant that if the notes were 
transferred to the appellee before maturity, and were 
complete and regular on their face, the plaintiff below 
could not maintain her cause of action. The well estab¬ 
lished rule that commercial paper must pass as cur¬ 
rent and valid would prevail; in fact, the highest mo¬ 
tives of public policy would commend that it be done. 
But there is a vital distinction between the rights of a 
transferee who received the paper before maturity 
and one who received it after maturity. The latter ac¬ 
quires nothing but the actual right and title of the 
transferrer. 

In the instant case, the actual title of the transferrer 
was nil, and under the well established doctrine as evi- 


denced by the eases hereinbefore cited by tjie appel¬ 
lant, the appellee took and received no better jitle than 
the vendor had. The evidence disclosed the Park Sav¬ 
ings Bank had none. The right and title to the instru¬ 
ments sued upon herein was vested in Katherine Coun- 
selman, appellant’s testatrix. 

CONCLUSION. 

The appellant respectfully maintains that the au¬ 
thorities heretofore mentioned proclaim the spundness 
of the position she takes. The notes sued upon were 
the property of Katherine Counselman, appellant’s 
testatrix. Title to, as well as ownership of, the notes 
was vested in her. The instruments purchased by the 
appellee Pitzer contained on their face a red Hag, ad¬ 
vising him of the inherent danger of the instruments, 
and that he could take no title except that which could 
be transferred by his transferrer. 

It is respectfully submitted that the Court below 
erred in directing a verdict for the defendant and in 
refusing to direct a verdict for the plaintiff^ Appel¬ 
lant submits that the case should be reversed with in¬ 
structions to the lower Court to enter judgment for 
the appellant. 

Respectfully submitted, 

James F. Reilly, 

Investment Bldg, 
AVashington, I). C., 
Attorney for Appellant. 

Reynolds Robertson, 

Of Counsel. 
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Nannie Counselman, Executrix of the Estate of 
K atherixe M. Counselman, Deceased, Appellant, 


Rufus F. Pitzer, Appellee. 

BRIEF FOR APPELLEE. 


i 


i. I 

SUPPLEMENTAL STATEMENT OF FACTS. 

I 

The testimony shows that Katherine M. Counsel- 

* 

man, appellant’s testatrix, purchased the ::our $500 
notes (totalling- $2,000), which are the subject matter 
of this suit, from the Park Savings Bank oji Septem¬ 
ber 7, 1928 (R. 10). Benedict M. McNeil, a witness 
called by the appellant testified that at the time Miss 
Counselman purchased the notes they were indorsed 
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in blank by the payee, H. Marvin Herndon, whose in¬ 
dorsement was entered on the back of the notes with¬ 
out recourse and that no indorsee was named, or en¬ 
tered on tlie notes at that time (R. 10). The testimony 
further shows that after Miss Counselman purchased 
the notes' she left them at the Park Savings Bank in¬ 
dorsed in blank, without recourse, in the same manner 
as they were at the time of her purchase; that she 
placed no signature on the instruments and they were 
left at the bank containing no evidence whatsoever of 
her title to or ownership thereof (R. 10-11); and that 
at the time of their purchase from the Park Savings 
Bank by the appellee, Rufus F. Pitzer, on, to wit, 
June 7, 1932, the notes were indorsed in blank, without 
recourse, the same as at the time of Miss Counsel- 
man’s purchase, and contained no evidence of her hav¬ 
ing an interest therein, title to or ownership thereof 
(R. 11-13). The testimony also discloses that at the 
time of the purchase of the notes by the appellee, he 
paid full value for them, namely, $2,000 (R. 12) and 
that he had no knowledge of Miss Counselman’s inter¬ 
est in or claim to the notes, nor that the Park Savings 
Bank was not the real owner thereof (R. 14). 

The testimonv further shows that on or about the 
* 

maturity of said notes, namely, July 27,1931, the maker 
thereof, Martin H. Bray, testified he made oral appli¬ 
cation to the Bank for a renewal of the loan; that he 
went to the Bank and personally interviewed Robert 
Stunz, Vice-President thereof, (R. 13-14) and as a re¬ 
sult the Bank, by H. Marvin Herndon, Assistant Cash¬ 
ier, wrote him the letter dated August 22, 1931, (R. 14) 
as set forth in appellant’s brief on Page 2. 

Appellee respectfully invites the Court’s attention 
to the fact that Mr. Bray’s application was for a re- 
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newal of the full amount of the loan, namely, $5,000, 
but the Bank, who was the real holder of the notes and 
the apparent owner thereof, required as a Condition 
precedent to the renewal of $4,500 that he majve a $500 
curtail of the principal, pay a one per cent commission 
of $45 and other expenses in connection witjli the re¬ 
newal of $4,500, which totalled the sum of $80.13. Bray 
testified (R. 14) he paid these charges to the Bank and 
signed the renewal slips as maker of the notei (R. 14), 
said renewal slips each specifically stating as follows 
(R. 11-12): ! 

‘ 4 Note No.. made July 27, 1928, l}y Martin 

H. Bray, secured by deed of trust on j Lot 111, 
Square or Block 2981, payable three years after 
date with interest at the rate of six percent per 
annum. 

The time of payment of this note is ijereby ex¬ 
tended for a period of 3 years to July! 27, 1934, 
with interest at the annual rate of six peijcent, pay¬ 
able semi-annually. ’ ’ 

Thereafter, on, to wit, June 7, 1932, the; appellee, 
Rufus F. Pitzer, purchased for value from the Park 
Savings Bank the said notes sued upon lierem (R. 12) 
without any knowledge or information that j the Bank 
did not have the right to sell them (R. 14) and in ac¬ 
knowledging his purchase the Bank, through Robert 
S. Stunz, its Vice-President, sent him the following 
letter, dated June 7, 1932 (R. 13): 

“Mr. R. F. Pitzer, 

1422 Decatur St., N. W., 

Washington, D. C. 

My dear Mr. Pitzer: 

Your account today was credited with $32.10, 
being the amount of the Staden interest to May 
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Tn place of the $2,000. in Staden notes, we are 
today selling you first mortgage notes, aggregat¬ 
ing $2,000, made by Martin H. Bray, dated July 
27, 1928, renewed to July 27, 1934, interest 6% 
per annum, payable semi-annually (January 27 
and July 27), secured on Lot 111, Square 2981, 
being premises 805 Quintana PL, X. W. 

These notes are participation in first mortgage 
real estate loan of $4,500., made by this bank on 
the above described property. All the necessary 
papersiin the case are held by the bank. 

On July 27, the next interest period, the bank 
will credit vour account with the interest from 
Mav 27 to Julv 27, Mav 27 being the date of the 
payment of the Staden notes and interest. 

The next time vou are in the bank vou may se- 
cure these notes from our Note Department. 


Verv trulv vours, 

% V f / 


I 

I 


RSSrMR.” 


(Signed) Robert S. Stunz, 

Vice President.” 


The Court's attention is again respectfully invited 
to the fact that the renewal slips (R. 12) and the above 
letter from Stunz to the appellee confirms that the notes 
were renewed to July 27, 1934, and the appellee pur¬ 
chased them on, to wit, June 7, 1932. The evidence fur¬ 
ther shows that at the time of the purchase of the notes 
by the appellee, they were indorsed in blank without 
recourse by the payee, II. Marvin Herndon. Appellee 
then inserted his name by the stvle of “R. F. Pitzer” 
as indorsee immediately above the words “without re¬ 
course to me” (R. 13). Thereafter, he had the notes 
in his own custody and possession and was paid inter¬ 
est thereon through the Bank to January 28, 1933, the 
last semi-annual interest installment due prior to the 
closing of the Bank in March, 1933, after which the in- 
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terest was paid directly to him by the maker.' Atten¬ 
tion is also respectfully invited to the fact that although 
appellant contends her testatrix did not consent to a 
renewal of the notes, by virtue of not having signed 
the renewal slips consenting to the extensionJ the evi¬ 
dence shows the interest on the notes was paid and 
accepted by Miss Counselman to January 28, jL933, (R. 
10) a period of a year and a half after the fir^t matur¬ 
ity date of the notes, namely, July 27, 1931. j 

In view of the foregoing appellee makes th|e follow¬ 
ing contentions: 

1. That he is a holder in due course, 

2. That upon purchase of the notes he acquired a 

good title thereto, J 

3. That appellant is estopped to deny the ti^le of ap¬ 
pellee, 

ARGUMENT. 

POINT I. 

I 

Appellee is Holder in Due Course. 

i 

The appellee contends he is a holder in c}ue course 
within the meaning of Sec. 1356 of the Di C. Code 
(1924); that there was an actual extention of the notes 
to July 27, 1934, by the real holder of the notes, the 
Park Savings Bank, who had been clothed by appel¬ 
lant’s testatrix with the usual apparent jndicia of 
ownership and is now estopped to deny tliaf the bank 
as her agent was not acting within the actual limits of 
its authority. 

The Court must first inquire whether therb has been 
an actual extension. The maker of the notes, Mr. Bray, 
testified and the record discloses (R. 10) h0 made the 
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loan for which the notes were given through the Park 
Savings Bank and that all his dealings such as inter¬ 
est payments, application for renewal, curtailment, 
etc., were iwith the Bank until the time it closed in 
March, 1933 (R. 10-11-12-13-14). The record also dis¬ 
closes that neither the maker nor the appellee had 
knowledge of anyone owning* the notes other than the 
Bank, either at renewal or when purchased, June 7, 
1932, by the appellee. In the case of Hazen v. Van 
Sevden, 43 App. 1). 0. 161, the Court said (page 164): 


44 An attempt to defeat a negotiable instrument 
in the hands of a third party for value imposes a 
heavy burden upon the one assailing its validity. 
Nothing short of guiltv knowledge or wilful ig- 
norance of the fraud or deception used in its pro¬ 
curement is sufficient to defeat the holder of the 
right of recovery.” 


The Court then referred to and cited this rigid rule 
as having been laid down in the case of Hutchins v. 
Langley, 27 App. D. C. 234, and quoted from Hotchkiss 
v. National Shoe and Leather Bank, 21 Wall. 354 (22 
L. ed. 645). 

After appellant's testatrix purchased the notes she 
left them at the Bank indorsed in blank. Section 1338 
of the D. C. Code provides as follows: 

44 As indorsement in blank specifies no indorsee 
and an instrument so indorsed is payable to bearer 
and mav be negotiated by delivery.” 

In the case of Howell v. Commercial National Bank, 
40 App. D. C. 370, the Court makes reference to Sec. 
1338 of the Code and stated that an instrument in¬ 
dorsed in blank is payable to bearer and may be ne¬ 
gotiated by delivery. The Court said (page 377): 
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“By his act in indorsing this note in blank and 
delivering* it to Halstead, lie constituted Halstead 
his agent to negotiate the note, and anyone receiv¬ 
ing that note in good faith, and for valtae might 
recover thereon. ‘It may be asserted, as ji general 
principle, that where a party to a negotiable bill 
of exchange or promissory note intrusts it to the 
custody of another, when it is without date, 
whether it be for the purpose to accommodate the 
person to whom it was intrusted, or to be used for 
his own benefit, such bill or note carries on its 
face an implied authority to fill up the blank; and, 
as between such party to the bill or note and inno¬ 
cent third parties, the person to whom it was so 
intrusted must be deemed the agent of the party 
who committed such bill or note to his custody, 
and acting under his authority and with his ap¬ 
probation.’ (Goodman v. Simmonds, 20 How. 343, 
361, 15 L. ed. 934, 939.) The Court further de¬ 
clared that if an instrument be indorsed in blank 
so as to be transferable by delivery, and is mis¬ 
appropriated by the one to whom it is Entrusted, 
or even if it be lost or stolen, and afterwards 
negotiated to one having no knowledge of these 
facts, for a valuable consideration and in the usual 
course of business, his title would be gopd.” 

Again in Jermon v. Edwards, 29 App. D. C. 535, this 
principle was approved, the Court stating t hat plain¬ 
tiff took title to the note bv delivery under the blank 
indorsement of the payee, the effect of which, under 
Sec. 1338, was to make the note payable to bearer, and 
pass by delivery. 

Thus by leaving the notes indorsed in blank Miss 
Counselman made it possible for the Park Savings 
Bank to negotiate them by delivery and for Mr. Bray 
to believe the Bank was the owner and had the right to 
consent to their extension. Mr. Bray testified that on, 
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to wit, July 27, 1931, he went to the Bank and made 
oral application to Robert Stunz, the Vice-President 
thereof, for a renewel of the loan (R. 14). Thereafter, 
in response to this application he received a letter 
dated August 22, 1931 (R. 14), from H. Marvin Hern¬ 
don, original payee of the notes and Assistant Cashier 
of the Bank, advising him the extension had been 
granted. However, as a condition precedent to the re¬ 
newal, lie was required to make a $500 curtailment of 
the principal and pay certain other charges, including 
a one peri cent renewal commission of $45. After pay¬ 
ment of these items he then signed the renewal slips 
which provided as follows (R. 12): 

“The time of payment of this note is hereby ex¬ 
tended for a period of three years to July 27, 
1934, with interest at the annual rate of six per 
cent, payable semi-anually.” 

Appellee contends there was an actual extension of 
the notes on their due dates, namely, July 27, 1931, by 
Miss Counselman’s agent, the Park Savings Bank, 
whom she had clothed with all the elements of owner¬ 
ship. It is further contended that the elements of cer¬ 
tainty, mutuality and consideration necessary to con¬ 
stitute a valid agreement for an extension of time 
were met by the parties thereto, namely, the maker and 
real holder and apparent owner; that appellant cannot 
now complain that her agent was not acting within the 
actual limits of its authority and that she is not 
bound by its acts, including the actual extension agree¬ 
ment entered into with the maker. In the case of 
Crane v. Postal Telegrapli-Cable Company , 48 App. D. 
C. 54, the Court declared (page 61): 
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“Where one person knowingly permits another 
without objection to represent him, or puts the 
other in a situation which indicates to those who 
deal with him that he holds a certain authority, the 
former is estopped from asserting against those 
who relied upon the appearance of power thus per¬ 
mitted or given, that the putative agent was not 
‘acting within the actual limits of his authority’.” 

I 

The Court further held to the effect that ji principal 
is charged with knowledge of his agents conduct, not 
only by what he knows, but also by what he jvould have 
ascertained if he had used ordinary care | in looking 
after the conditions of the business affairs iji which the 
agent was engaged. j 

Miss Counselman was charged with the knowledge 
that the notes matured on Julv 27, 1931, yet there is 
nothing in the record to show that she m^de any in¬ 
quiry at the Bank as to their status or whether they 
would be renewed or paid in full. This position of in¬ 
difference as to the status of the notes, she [maintained 
down to the time of her death on March 12, 1933 (R. 
10), one year and seven months since their maturity 
date, accepting interest in the meantime. These facts 
indicate she left the question of renewal toj the discre¬ 
tion of her agent, the Bank, for had she made inquiry 
at or about the due date she could have acted according 
to her desires. 

In the case of Eversole v. Maidl, 50 M(J. 95, where 
the plaintiff indorsed the note for collection to his At¬ 
torney, who after maturity sold it for valijie to the de¬ 
fendant, the Court said: j 

“It becomes then a case where a principal has 
by private instruction restricted the unlimited 
ostensible authority he had conferred upon his 
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agent, and where strangers dealing with the latter 
have the right to presume that the apparent au¬ 
thority is the real authority.’’ 

Appellee purchased the notes from the Bank under 
date of June 7, 1932, and by letter dated June 7, 1932, 
he was advised by Robert Stunz, Vice-President of the 
Bank, the notes had been renewed to July 27, 1934. It 
is appellant’s contention that regardless of the fore¬ 
going facts, namely, agreement as to time, mutuality 
and consideration, including curtailment and a one 
per cent renewal commission, there was no extension 
because Miss Counsel man had not signed the renewal 
slips. It is respectfully submitted that the position 
taken by appellant is not sustainable for the reason 
that it charges appellee with a greater knowledge of 
the testatrix’s relations with the Bank, that is, the 
Bank’s duplicity, than possessed by the testatrix her¬ 
self. 

Appellee contends the fact that Miss Counselman 
had not signed the renewal slips makes no difference so 
long as there was an actual renewal or extension by 
appellant’s agent. 

In the case of First National Bank v. Sleeper , 12 
Fed. (2nd) 228, the Court held that because the holder 
of a note failed to sign an extension agreement it does 
not demonstrate he is not bound by its terms. 

There was a guaranty of a note secured by mort- 
gage. The guarantors were sued thereon and the de¬ 
fense chiefly relied upon, was a claim of release be¬ 
cause of an extension of the time of payment granted 
the signer of the note by the holder without the knowl¬ 
edge or consent of the guarantors. The plaintiff, who 
later acquired the note, contended no extension agree- 
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ment was made because only the maker and not the 
holder signed the extension and that it failed to recite 
a consideration. The Court said: 

“It ( plaintiff) concedes that the guarantors 
were released from their obligation if Blanchard 
(holder of note) made an agreement with Dalton 
(maker) to extend the time of payment, but it 
claims that no agreement for extension \yas made, 
because Blanchard did not sign the agreement and 
the agreement did not recite a consideration. The 
agreement sufficiently shows a consideration by 
way of mutual promises of the parties, in that, in 
return for the extension of time granted by 
Blanchard to Dalton, Dalton agreed to pay inter¬ 
est on the note to Blanchard for five years and not 
to require the holder to accept payment sooner. 
The fact that Blanchard did not sign the j extension 
agreement does not demonstrate that he was not 
hound hy its terms . A contract may be made by 
accepting a writing containing the ter^ns of the 
proposed contract, although the one accepting it 
does not sign it. The intention of one receiving a 
written instrument to be bound by its tetms as the 
contract may be shown by his receiving and re¬ 
taining the writing and by his acting upon it as a 
valid contract.” (Italics ours.) 

I 

In the instant case the agent of the appellant’s tes¬ 
tatrix, the Park Savings Bank, agreed to th^ extension 
requested by the maker and advised him to! that effect 
in writing. Therefore, as the agent ’s acts conclusively 
showed an agreement to the extension it wai not neces¬ 
sary that the renewal slips be signed by it tjo make the 
extension valid or actual. 

Miss Counselman left the notes indorsed in blank 
with the Bank and constituted it her agent 4ven if only 
for a limited purpose. However, knowledge of this 

I 

i 
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limited purpose was not apparent to appellee. Com¬ 
mercial expediency surely does not require one to go 
further and question the written advice of an officer 
of a Bank who is the apparent owner of promissory 
notes, endorsed in blank with a statement attached 
thereto and signed by the maker stating they had been 
renewed to July 27, 1934. The contention of appellant 
is that the transaction was so irregular upon its face 
as to put appellee upon notice and inquiry. What no¬ 
tice and what inquiry is meant by appellant l The test 
then is would a business man of ordinary intelligence 

j o 

and capacity receive commercial paper when offered for 
the purposes for which these notes were transferred, 
as money, and upon its credit part with his money l Or 
would he suspect the integrity of the paper itself, and 
the credit and standing of the party offering it ! This 
was the test applied by the Court in the Case of How¬ 
ell v . Commercial National Bank, 40 App. D. C. 370, 
which was a case in which the payee of a promissory 
note indorsed it in blank and delivered it back to the 
maker, and it is resi)ectfully submitted that the same 
test applies to the present case. Commercial activity 
would become handicapped to a dangerous point if un¬ 
der the facts before the Court in this case, one would 
be charged with the duty of suspecting the integrity 
of the paper itself and the credit and standing of the 
party offering it. 

Appellant has referred to Section 1363 of the Code 
which provides that while every holder is deemed prima 
facie to be a holder in due course, yet when it is shown 
that the title of any person who negotiated the instru¬ 
ment was defective the burden is on the holder to prove 
that he or some person under whom he claims acquired 
the title as a holder in due course. Section 59, Chap- 
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ter 98 of the Negotiable Instrument Act cjf the State 
of Illinois is identical with Sec. 1363 and Section 52 
of the same act of the State of Illinois is ':he same as 
Section 1356 of the D. C. Code, which defines a holder 
in due course. In the case of Justice v. Stonecipher, 
188 Ill. App. 370, the appellant indorsed certain notes 
in blank, some of which were past due, aijd left them 
with Stonecipher for collection and he in t|urn pledged 
them to a bank as collateral security for 4 loan. The 
action was against Stonecipher for an accounting and 
to restrain the bank from collecting on tie notes and 
the Court referring to the aforementioned sections 
said: I 

I 

“The two sections of the Statute quoted do not 
take awav from nor add to the law as to what con- 
stitutes a valid and binding transfer of negotiable 
paper between indorser and indorsee, so far as the 
rights of innocent purchasers are concerned. The 
name of a payee upon the back of a Negotiable in¬ 
strument will transfer the legal title jto the same. 
(Kestner v. Peters, 223 Ill. 607) also (Keenan v. 
Blue, 240 Ill. 188). If appellant transferred by 
indorsement the legal title to these Notes and by 
delivery of the possession of the same to Stone¬ 
cipher where in the evidence is there anything 
showing that the title of Stoneciphet- was defec¬ 
tive? There being no evidence showing a defec¬ 
tive title to this paper on the 6th day of June, 
1912, no burden rested upon the holder, The 
Bridgeport State Bank, to prove that it or Stone¬ 
cipher acquired title in due course. IVithout a de¬ 
fective title, and the burden impose^ as a conse¬ 
quence, thereof, the contention of appellant becomes 
a matter between appellant and Stonecipher of a 
misuse of the paper or the proceeds thereof with¬ 
out the restriction as to its use written into the 
indorsement and no notice brought to the knowl- 
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edge of the appellee and independent of the rights 
and equities of the parties to the original under¬ 
taking. ’ ’ 

It is contended the identical situation exists in the 
instant case before the Court. Miss Counselman placed 
the notes indorsed in blank with the Park Savings 
Bank thereby giving the Bank, in accordance with Sec- 
tion 1338 of the Code, the right to negotiate them bv 
delivery. Therefore, the title of the Bank was not de¬ 
fective and no burden rested upon the appellee to prove 
that he acquired the instruments through a person who 
held as a holder in due course. 

It is respectfully submitted that the facts and law 
prove appellee to be a holder in due course; that there 
was an actual and valid extension of the notes meeting 
all the elements of certaintv, mutualitv and considera- 
tion necessarv for an extension agreement and there- 
fore, the cases relied upon by appellant on this point 
are not applicable. It is also contended that the Case 
of Clark v. Reed , 12 App. D. C. 352, relied on by appel¬ 
lant, is likewise not in point, as in that case there was 
no certaintv as to the time of extension between the 
maker of the note and the holder thereof or the agent 
of either. One said three years—the other two vears, 
and there was no agreement. 

Therefore; it is respectfully submitted that upon a 
just commercial policy of sustaining the credit and 
circulation of negotiable instruments, the appellee 
should be deemed a holder in due course, otherwise the 
circulation of negotiable instruments would be mate¬ 
rially obstructed. 


POINT II. 

Title of the Appellee. 

i 

It is further contended by tlie appellee thlat even if 
it could be construed that there was no reneival of the 
notes when they came due on July 27, 1931| and that 
when he purchased them in June 1932, he acquired 
overdue notes it would make no difference in his 
right to retain the notes in so far as the fabts of this 
case are concerned. Appellee contends th*jt the ma¬ 
jority rule in this country, and expressly in this juris¬ 
diction, is that the indorsee of a negotiable inote after 

1 

maturity takes it subject to defenses only wfiich affect 
1 he instrument itself and not those arising between in- 

i 

termediate parties and independent transactions be¬ 
tween the maker and payee. 

Section 1351 of the D. C. Code reads as follows: 


“An instrument negotiable in its ori 
ues to be negotiable until it has been r 
indorsed or discharged by payment or d 


gin contin- 
^strictively 
therwise.’ ’ 


In the case of Lincoln v. Grant, 47 App.ID. C. 475, 
the Court clearly states the law for this jurisdiction 
with respect to the rights one acquires in taking prom¬ 
issory notes after their maturity. In that case the 
plaintiff Grant declared upon a promissory jnote which 
had been signed by the defendant Lincoln, (payable to 
the Standard Lime & Stone Company and indorsed by 
it after maturity to the plaintiff. The defendant 
pleaded set-off and the plaintiff contended this could 
not be done where the note has been transferred, even 
after maturity, to a third party. The Coujrt referred 
to Sec. 1351 and 1362 of the Code and oil page 483 
said: 
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“The equities, infirmities, and defenses avail¬ 
able against the indorsee of an overdue note are 
such as arise out of the transaction on account of 
which if was given, and go to show that it never 
had a legal existence, as illegality, or want of con¬ 
sideration, duress, and the like; or, if valid in its 
inception, such as show that it had been, prior to 
the transfer, extinguished, as by payment.’’ 

And on page 484, the Court further said: 

“From the foregoing it is concluded: 

1st. That by the express terms of the code a ne¬ 
gotiable note retains its negotiability after matur- 
itv, unless restrictively indorsed or discharged by 
payment or otherwise. 

2nd. That the indorsee after maturity takes it 

* 

subject to defenses which affect the instrument 
itself, and not subject to matters of defense aris¬ 
ing out of independent transactions between the 
maker and payee. 

3d. That the description, ‘ assignee of a non- 
negotiable debt’, in sec. 1566 of the Code (31 Stat. 
at 1. 1423, Chap. 854) does not include the indorsee 
of a negotiable overdue promissory note.” 

(The case was reversed and remanded because 
the Court found there had been fraud in the mak¬ 
ing of the note.) 

Again in the Maryland case of Eversole v. Maull, 50 
Md. 95, the plaintiff indorsed a note to his attorney who 
after maturity sold it for value to the defendant who 
had no knowledge that it did not belong to the attor¬ 
ney. The Court of Appeals said: 

“Plaintiff’s failure to indorse his note for col¬ 
lection or restrictively indorse it when he delivered 
it to his attorney, enabled the latter to commit the 
fraud of which he now complains.” 


17 


The defendant was permitted to keep the note even 
though he acquired it after maturity. It waf a plain 
overdue promissory note and did not have a renewal 
slip attached to it as in the present case. 

In the case of Bradford v. Williams, 91 N. jC. 7, the 
Court held that the delivery of the note by the payee 

with his indorsement in blank, although for the pur- 

| 

pose of collection was in law, an assignment of the 
title thereto and conveys a general authority to dispose 
of the notes as belonging to the holder. 

It is therefore contended that when Miss Counsel- 
man deposited her notes at the Park Savings Bank in¬ 
dorsed in blank she made an assignment of her title 
thereto and under Sec. 1338 of the D. C. Code con¬ 
sented, so far as the appellee is concerned, to their 
negotiation by delivery whether they were overdue or 
not. 

Appellant has cited the case of District National Bank 
v. Trimble , 46 App. D. C., 319, in which the Court held 
that an action of replevin would lie for the recovery of 
a note seven years past due that had been hypothecated 
to the Bank. Be it remembered that in this case the 
notes had already been paid before being plated in the 
Bank for safekeeping and in accordance withjSee. 1351 
of the Code were discharged by payment. It is further 
submitted that the above case is distinguished from 
the present case by the very words of Mr. Chief Jus¬ 
tice Shepard on Page 323, as follows: 

“The notes being seven years overdue when 
taken over by the Bank, there can be net pretense 
of an innocent purchase without notice.^ 

It can be readily seen that a case of this nature would 
not stand the test as applied in Howell v. Commercial 


IS 


National Bank, 40 App. D. C. 370, on page 376, and 
that a business man of ordinary intelligence would not 
receive promissory notes seven years past due with¬ 
out an investigation. 

It is respectfully submitted that the case of Bank of 
Oglethorpe v. Swindle, 155 Ga. 69, 116 S. E. 604, 33 
A. L. R. 695, is not in keeping with the intent of the 
Negotiable Instrument Act and contrary to the law of 
this jurisdiction as expressed in Lincoln v. Grant, 47 
App. D. C. 475. 


POINT III. 

The Doctrine of Equitable Estoppel. 

Appellee further contends that where one of two 
innocent persons is to suffer by the acts of a third per¬ 
son, that one whose confidence put into the hands of a 
wrongdoer the means of doing wrong, should suffer. 
Miss Counselman left the notes in the hands of her 
agent, the Bank, indorsed in blank. It was she who 
made it possible for the Bank to enter into the renewal 
agreement with the maker and to hold out to appellee 
that it was the owner of and had the right to sell the 
notes in question, and as a result under the doctrine of 
equitable estoppel her estate should sustain the loss. 

In the case of McNeil v. Tenth National Bank, 46 
N. Y. 325, 7 Am. Rep. 341, one of the leading cases on 
the point, the Court said: 

4 ‘The rights of innocent parties do not depend 
upon the actual title or authority of the party 
from whom they deal directly, but are derived 
from the act of the real owner, which precludes 
him from disputing, as against them, the existence 
of the title or power, which through negligence or 
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mistaken confidence, he caused or allowed to ap¬ 
pear vested in the party making the conveyance. ’ ’ 


In the case of Cowdrey v. Vandenburg}i,\et al., 101 
U. S. 572, the Court applied this principle t<|> all forms 
of property, saying: 

“The principle is well settled that| when the 
owner of property in any form clothes another 
with apparent title or power of disposition, and 
third parties are thereby induced to de<^l with him, 
they should be protected.’’ 

i 

In the case of Pickey v. Williams , 45 Appi D. C. 590, 
wherein appellant intrusted certain stock indorsed in 
blank with brokers to sell, and reinvest the funds in a 
particular stock, but the brokers were then insolvent 
and sold the stock to appellee. The Court }n response 
to appellant’s claim for return of the stocfc from ap¬ 
pellee, said: 

“This is a case where one of t\tfo innocent, 
parties must suffer by the act of a third person, 
and, as Mr. Pickey, by his indorsement in blank, 
made possible the loss he must bear itj” 

The United States Supreme Court in the case of 
National Safe Deposit Savings & Trust Co. v. Hibbs, 
229 U. S. 391, affirmed a decision of the District of 
Columbia Court of Appeals, reported in 32 App. D. C. 
459, and applied the doctrine of equitable estoppel. In 
that case stock indorsed in blank was placed in the 
bank and a clerk, who was a trusted employee, fraudu¬ 
lently obtained the stock from an officer by misrepre¬ 
sentations and sold it to the defendant. The Court 

i 
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4 4 Here one of two innocent persons must suffer 
and the question at last is, Where shall the loss 
fall? ilt is undeniable that the broker obtained 
the stock certificates, containing* all the indicia of 
ownership and possible of ready transfer, from 
one who had possession with the bank’s consent, 
and who brought the certificates to him, appar¬ 
ently clothed with the full ownership thereof by 
all the tests usually applied by business men to 
gain knowledge upon the subject before making a 
purchase of such property. On the other hand the 
bank, for a legitimate purpose, with confidence in 
one of its own employees, intrusted the certificates 
to him, with everv evidence of title and transfera- 
bility upon them. The bank’s trusted agent, in 
gross breach of his duty, whether with technical 
criminality or not is unimportant, took such cer¬ 
tificates, thus authenticated with evidence of title, 
to one who, in the ordinary course of business, 
sold them to parties who paid full value for them. 
In such case we think the principles which under¬ 
lie equitable estoppel place the loss upon him 
whose, misplaced confidence has made the wrong 
possible. ’ ’ 

In the case of Ever sola v. Maull, 50 Md. 95, before 
cited, the Court held that even though the defendant 
bought the note after maturity from the attorney to 
whom plaintiff had indorsed it in blank for collection 
purposes, the case called for the application of the 
principle where one of two innocent persons must suf¬ 
fer in consequence of the fraud of another, the loss 
must fall upon the one who by his trust and confidence 
has enabled the perpetrator of the fraud to commit. 

Some of the cases cited deal with shares of stock 
which, while not negotiable in form, are proximated to 
negotiability as nearly as practicable. It can readily 
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be seen that equitable estoppel is even more applicable 
to negotiable instruments than shares of stcjck. Miss 
Counselman by leaving the notes indorsed! in blank 
clothed her agent with apparent title and power to dis¬ 
pose of them by delivery and thus placed the Bank in 
a position whereby appellee was induced to purchase 
the notes from it. It is submitted that the tjLtle of the 
appellee does not depend upon the actual title of the 
Bank, but is derived from the act of the appellant’s 
testatrix in leaving the notes indorsed in blapk. There¬ 
fore, appellant is now precluded, by the doctrine of 
equitable estoppel, from disputing the title or power 
her testatrix caused or allowed to appear vested in the 
Park Savings Bank. 

CONCLUSION 

. 

The appellee respectfully contends that the authori¬ 
ties cited and the principles of public policy sustain 
his contention in the case; and that the evidence con¬ 
clusively shows the notes were renewed by appellant’s 
agent, the Park Savings Bank, on their maturity date; 
that he had no knowledge of Miss Counsdlman’s in- 
terest in or claim to the notes or that the Bank was 
not the real owner thereof; that he gave full value for 
them and therebv became a holder in due cdurse; that 
upon purchase of the notes in the usual course of busi¬ 
ness he took a good title thereto; that by indorsing 
the notes in blank, and leaving them with the Bank 
Miss Counselman constituted it her ageist and her 
executrix cannot now complain because the agent acted 
beyond the scope of its authority; that thq principles 
which underlie equitable estoppel preclud^ appellant 
from disputing the title or power caused or allowed to 
appear vested in the Park Savings Bank. 
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In view of the foregoing it is respectfully submitted 
that the decision of the lower court was correct and 
should be affirmed. 

Respectfully submitted, 

Aubrey St. Clair Wardwell, 
Woodward Building, 
Washington, D. C. 

1 Attorney for Appellee. 




